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(b) Advance notice of site visits will 
not be given to the place of employ-
ment or local union at the place of em-
ployment when, in the judgment of the 
NIOSH authorized representatives, giv-
ing such notice would adversely affect 
the validity and effectiveness of an in-
vestigation. Those individuals and or-
ganizations specified in § 85a.4(a)(1), 
(a)(3), and (a)(4) will be notified prior 
to the initiation of such a site visit. 
After the site visit has been initiated, 
and, as soon as possible thereafter, the 
NIOSH authorized representatives will 
contact the organizations specified in 
§ 85a.4(a)(2) concerning the nature and 
details of the site visit. 

(c) In those instances where site vis-
its are not necessary to the conduct of 
an investigation, the NIOSH authorized 
representatives will contact an official 
representative of the place of employ-
ment either verbally or through a writ-
ten communication and provide the de-
tails of why an investigation of the 
place of employment is being con-
ducted. If appropriate, the NIOSH au-
thorized representatives will contact 
those individuals or organizations stip-
ulated in paragraphs (a)(1) through (4) 
of this section about the nature and de-
tails of the investigation. 

[41 FR 45002, Oct. 14, 1976, as amended at 45 
FR 2654, Jan. 14, 1980; 79 FR 2792, Jan. 16, 
2014] 

§ 85a.5 Conduct of investigations of 
places of employment. 

(a)(1) Prior to beginning a site visit, 
NIOSH authorized representatives will 
present their credentials to the em-
ployer, owner, operator or agent in 
charge at the place of employment, ex-
plain the nature, purpose and scope of 
the investigation and the records speci-
fied in § 85a.3 which they wish to re-
view, abstract or duplicate. 

(2) In those instances where site vis-
its are not necessary to the conduct of 
an investigation and the initial contact 
is made verbally, NIOSH authorized 
representatives will, at the request of 
the employer, owner, operator or agent 
in charge at the place of employment, 
provide a written explanation of the 
nature, purpose and scope of the inves-
tigation and the records specified in 
§ 85a.3 which they wish to review, ab-
stract or duplicate. 

(b)(1) At the commencement of an in-
vestigation, the employer, owner, oper-
ator or agent in charge at the place of 
employment shall precisely identify 
that information which is trade secret 
and might be seen or obtained by the 
NIOSH authorized representatives dur-
ing the investigation. If the NIOSH au-
thorized representatives have no clear 
reason to question such identification, 
such information will not be disclosed 
by NIOSH in accordance with the pro-
visions of section 15 of the OSH Act. 
Generally, NIOSH will not question 
trade secret designations; however, if 
NIOSH at any time does question such 
identification, not less than 15 days’ 
notice to the employer, owner, oper-
ator or agent will be given of the inten-
tion to remove the trade secret des-
ignation from such information. The 
employer, owner, operator or agent 
may within that period submit a re-
quest to the Director, NIOSH, to recon-
sider this intention and may provide 
additional information in support of 
the trade secret designation. The Di-
rector, NIOSH, will notify the em-
ployer, owner, operator or agent in 
writing of the decision which will be-
come effective no sooner than 15 days 
after the date of such notice. 

(2) In those instances where the 
NIOSH authorized representative is a 
person fulfilling a contract agreement 
with NIOSH or is serving as an expert 
or consultant to NIOSH pursuant to 
the Act, the employer, owner, operator 
or agent in charge at the place of em-
ployment may, after advising the 
NIOSH contractor or consultant in 
writing, elect to withhold information 
deemed to be a trade secret from such 
a NIOSH authorized representative or 
prohibit entry into the area of the 
place of employment where such entry 
will reveal trade secrets. In those in-
stances, where the subject information 
is needed or access to the area of the 
place of employment is necessary, in 
the judgment of NIOSH, to fulfill the 
goals of the investigation, NIOSH reg-
ular employees will then obtain the in-
formation or enter the subject area of 
the place of employment. 

(c)(1) NIOSH authorized representa-
tives will be in charge of site visits 
conducted pursuant to this part. 
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(2) Where there is a request by the 
representative of the State agency and/ 
or employees, who were notified pursu-
ant to § 85a.4(a)(1) or § 85a.4(a)(2) to ac-
company the NIOSH authorized rep-
resentatives during the site visit of the 
place of employment, the NIOSH au-
thorized representatives will allow this 
request if they determine that this will 
aid the investigation; or where, in the 
judgment of the NIOSH authorized rep-
resentatives, good cause has been 
shown why accompaniment by a third 
party who is not an employee of the 
employer is reasonably necessary to 
the conduct of an effective and thor-
ough site visit, they may permit such 
third party to accompany them during 
the site visit: Provided however, That 
access by such person(s) to areas de-
scribed in § 85a.5(c)(4) shall be in ac-
cordance with the requirements of such 
provision and access to areas con-
taining trade secrets shall be with the 
consent of the employer, owner, oper-
ator or agent in charge at the place of 
employment. 

(3) NIOSH authorized representatives 
are authorized to deny the right of ac-
companiment under this paragraph to 
any person whose conduct in their 
judgment interferes with a fair and or-
derly site visit. In all instances, a rep-
resentative of the employer shall be 
permitted to accompany the NIOSH au-
thorized representatives during the site 
visit of the place of employment. 

(4) With regard to information classi-
fied by an agency of the United States 
Government in the interest of national 
security, only persons authorized to 
have access to such information may 
accompany NIOSH authorized rep-
resentatives in areas containing such 
information. 

(d)(1) NIOSH authorized representa-
tives are authorized: To collect envi-
ronmental samples and samples of sub-
stances; to measure environmental 
conditions and employee exposures (in-
cluding measurement of employee ex-
posure by the attachment of personal 
sampling devices to employees with 
their consent); to take or obtain photo-
graphs, video recordings related to the 
purpose of the investigation; to employ 
other reasonable investigative tech-
niques, including medical examina-
tions, anthropometric measurements 

and standardized and experimental 
functional tests of employees with the 
informed consent of such employees; to 
review, abstract, and duplicate such 
personnel records as are pertinent to 
mortality, morbidity, injury, safety, 
and other similar studies; and to ques-
tion and interview privately any em-
ployer, owner, operator, agency, or em-
ployee from the place of employment. 
The employer, owner, operator, or 
agency shall have the opportunity to 
review photographs, and video record-
ings taken or obtained for the purpose 
of identifying those which contain or 
might reveal a trade secret. 

(2) Prior to the conduct of medical 
examinations, anthropometric meas-
urements or functional tests of any 
employees, the NIOSH authorized rep-
resentatives will obtain approval of the 
procedures to be utilized from the 
NIOSH Institutional Review Board and 
no employee examination, measure-
ment or test will be undertaken with-
out the informed consent of such em-
ployee. 

(e) NIOSH authorized representatives 
will comply with all safety and health 
rules and practices at the place of em-
ployment and all NIOSH, Occupational 
Safety and Health Administration, and 
Mine Safety and Health Administra-
tion regulations and policies during a 
site visit and will provide and use ap-
propriate protective clothing and 
equipment. In situations requiring spe-
cialized or unique types of protective 
equipment, such equipment shall be 
furnished by the employer, owner, op-
erator or agent in charge at the place 
of employment. 

(f) The conduct of site visits will be 
such as to preclude unreasonable dis-
ruption of the operations of the place 
of employment. 

[41 FR 45002, Oct. 14, 1976, as amended at 45 
FR 2654, Jan. 14, 1980; 49 FR 4739, Feb. 8, 1984; 
79 FR 2793, Jan. 16, 2014] 

§ 85a.6 Provision of suitable space for 
employee interviews and examina-
tions. 

An employer, owner, operator or 
agent in charge at the place of employ-
ment shall, on request of the NIOSH 
authorized representatives, provide 
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